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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

VASQUEZ, Judge: Pursuant to section 6015(e)(1),?! petitioner
seeks review of respondent’s determ nation that she is not

entitled to relief fromjoint and several liability under section

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and Rule references are to
the Tax Court Rules of Practice and Procedure.
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6015(f) with respect to her Federal incone tax liability for
1999. 2
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations of facts and acconpanying exhibits are
i ncorporated herein by this reference. Petitioner resided in
California at the tinme she filed her petition.

| . Petitioner’'s Relationship Wth Sean Stephenson

Petitioner nmet Sean Stephenson (M. Stephenson) in 1990 when
she was a freshman and he was a junior at the sanme high school in
Phoeni x. He proposed the follow ng school year. They were
married on May 12, 1991, shortly after M. Stephenson graduated
from high school and enlisted in the U S. Mrine Corps (Marine
Cor ps) .

After the wedding M. Stephenson was stationed in Sacranento
and petitioner remained in Phoenix to begin her junior year of
hi gh school. Three nonths into her junior year petitioner
dr opped out and noved to Sacranmento to live with M. Stephenson
She never graduated from high school and has failed the General

Educati on Devel opnent (GED) test three tines.?

2 On brief petitioner abandoned her argunent that
respondent erred in denying her relief under sec. 6015(b) and

(c).

3 Petitioner also suffered fromlearning disabilities that
forced her to be held back in elenentary school
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During their tine in Sacramento M. Stephenson began
verbal |y abusing petitioner, often making fun of her |ack of
education and learning disabilities in front of M. Stephenson’s
famly and their friends. |In 1994 M. Stephenson conpleted his
service in the Marine Corps, and they noved back to Phoenix. The
ver bal abuse turned into physical abuse, and M. Stephenson began
throwing itens at petitioner when he becane angry.

In 1997 or 1998 M. Stephenson noved to Henderson, Nevada,
for a business opportunity.* Petitioner remnined in Phoenix for
6 nmonths until M. Stephenson found suitable housing. They |ived
in Henderson for approximately 9 nonths before noving back to
Phoeni x. ®

Petitioner and M. Stephenson lived in Dallas from 1999
until 2002. M. Stephenson worked as a stockbroker and day-
trader, and petitioner worked at a doctor’s office. M.

St ephenson was highly successful, and he purchased a nunber of
cars including a BMNthat petitioner drove to work. They I|ived

in three different condom niuns during their tine in Dallas.

4 At sone point between 1994 and his departure for
Henderson M. Stephenson becane a |icensed stockbroker.

5> Petitioner worked as a receptionist at a doctor’s office
i n Hender son.
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1. M. Stephenson’s Financial Control and the 1999 Federal
| ncone Tax Liability

At all relevant tines M. Stephenson managed the couple’s
finances.® He did not allow petitioner access to the mail box or
to a filing cabinet that contained the checkbook and financi al
docunents, both of which required a key that only M. Stephenson
possessed.’ Wien M. Stephenson needed petitioner to sign
sonething, he placed it in front of her and told her where to
sign. |If petitioner asked what she was signing, M. Stephenson
made threats of violence or told her she was not intelligent
enough t o under st and.

Petitioner and M. Stephenson jointly filed Form 1040, U. S
| ndi vi dual I nconme Tax Return, for 1999 (the return) show ng
$214,711 of taxable incone and tax owed of $77,865.8 No paynent
was included with the return, and the return showed only a $915

wi t hhol ding credit.?®

6 Petitioner and M. Stephenson shared at |east one joint
checki ng account, and petitioner used a debit card to nmake
househol d purchases. Most other purchases required M.

St ephenson’ s perm ssi on.

" In order to have access to her inportant personal
docunents, petitioner hid from M. Stephenson her birth
certificate, passport, and marriage certificate in a Bible.

8 The Internal Revenue Service (IRS) received the return on
Cct. 18, 2000, and assessed the tax on Nov. 20, 2000.

® M. Stephenson made a $20, 000 paynent to the U.S.
Treasury on Apr. 10, 1999. It is unclear whether this paynent
was intended to be the first of four quarterly estimted tax

(continued. . .)
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Begi nni ng i n August 2004 and conti nui ng throughout 2006
petitioner and M. Stephenson made regul ar paynents to the
I nternal Revenue Service (IRS), attenpting to pay off the 1999
tax liability. At the direction of M. Stephenson petitioner
wote at |least five of the checks.

[11. San Di eqo: 2002- 2006

In 2002 petitioner and M. Stephenson noved to San Di ego.
During their time in San Diego they lived in highrise
condom ni uns, and petitioner worked as a personal trainer.?!!

Many of the condom niunms had gynms and/or swi nmm ng pools that
petitioner took advantage of.

Petitioner attenpted to | eave M. Stephenson in 2003. Wen
she informed himof her decision he pushed her against a wall,
grabbed his gun, pointed it at her head, and told her that he
woul d kill her or himself if she left him Petitioner becane so
frightened that she decided to remain in the relationship.

In 2005 petitioner met Mke Thomas (M. Thomas), a fire
engineer with the City of San Diego Fire Departnent. Petitioner

routi nely wal ked her dog around the fire station, and one day she

°C...continued)
paynments, but it was the only one nmade during 1999. The IRS
reduced the tax liability by $20,000 as a result of the paynent.

10 The checks were nmade out to the “United States
Treasury”, “I.R S.”, or “Internal Revenue Service”.

11 The coupl e reported adjusted gross incone of $110,711 on
their 2004 Form 1040.
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and M. Thomas began tal king. M. Thomas imredi ately noti ced
brui ses on petitioner’s body. At sone point within the first
year of their friendship petitioner confided in M. Thomas that
the bruises cane from M. Stephenson and that she was in an
abusi ve rel ati onshi p.

| V. Petitioner Files for Divorce

On February 23, 2007, petitioner left M. Stephenson while
he was in Flagstaff, Arizona. M. Thomas drove petitioner and
what ever bel ongi ngs she could grab to her nother’s house in
Phoeni x. He also lent petitioner noney since she had none.

When petitioner arrived in Phoenix, she contacted a divorce
attorney but was told that she needed to reside in Arizona for 3
nmont hs before she could file for divorce. During the 3-nonth
wai ting period M. Stephenson appeared at petitioner’s nother’s
house and an altercation ensued resulting in petitioner’s
obt ai ning an order of protection against M. Stephenson.? 1In
June 2007, with financial assistance from M. Thomas, petitioner
hired an attorney to begin the divorce proceedings. The decree
of dissolution of marriage (divorce decree) was finalized on June

5, 2008.13

2 M. Stephenson had the order of protection quashed.

13 The divorce decree ordered M. Stephenson to: (1) Pay
petitioner spousal maintenance of $500 per nmonth for 8.5 years;
and (2) pay the IRS any outstanding tax liability incurred by
joint filing regardl ess of whether petitioner is granted innocent

(continued. . .)
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V. Petitioner’'s Federal Incone Tax Conpliance and Request for
| nnocent Spouse Reli ef

Petitioner lived in Phoenix from February 23 until Decenber
7, 2007. In an attenpt to take financial control of her life she
tinely filed her owm Federal inconme tax return for 2006. She did
not, however, include any paynment with her return, believing that
the RS woul d send her a bill when the due date approached.

Al though the IRS eventually sent petitioner a bill, which she
paid i medi ately, the due date had al ready passed and her paynent
was untimely.

In April 2007 petitioner called the IRS to ensure that her
paynment had been received. During the phone call petitioner
becane aware for the first tinme of the unpaid 1999 joint tax
l[tability and her and M. Stephenson’s failure to file a 2005
Federal incone tax return. The IRS told petitioner about the
possibility of innocent spouse relief for the 1999 tax liability
and her opportunity to file a separate 2005 tax return since no
previous joint return had been filed for that tax year.

Petitioner filed her own 2005 tax return and requested
i nformati on on i nnocent spouse relief. She has since tinely
filed her 2007, 2008, and 2009 Federal incone tax returns and

recei ved refunds for 2008 and 2009.

3(...continued)
spouse relief.
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On January 11, 2008, petitioner filed Form 8857, Request for
| nnocent Spouse Relief, requesting relief fromjoint and several
liability for the 1999 and 2004 tax years.!* Respondent
prelimnarily denied petitioner’s request for relief for 1999
because it was untinely.!® Petitioner appeal ed, and respondent’s
Appeal s Ofice also denied petitioner’s request because it was
untimely.

After petitioner filed a petition with the Court chall enging
respondent’s determ nation, Peggy Ryan (Ms. Ryan), a tax exam ner
with the IRS, considered petitioner’s claimfor relief on the
merits and determ ned that petitioner is not entitled to relief
under section 6015(f).

VI . Current Situation

Petitioner lives in a bedroomin M. Thomas' basenent in San

Di ego. ® She is unenployed and unable to pay the rent.?’

4 Respondent granted petitioner’s request for innocent
spouse relief for 2004.

1 The prelimnary determ nation stated: “IRC section 6015
requi res i nnocent spouse clainms to be filed no later than two
years after the date we start collection activity agai nst you”.

16 Ppetitioner noved back to San Diego after she deci ded
that it would be safer for her to live in M. Thomas’ house and
easier to find work in a city she was famliar with

7 M. Thomas expected petitioner to pay rent of $700 per
mont h but as she struggled to find and keep work he | owered the
rent to $400 per nonth.
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Since returning to San Di ego petitioner has held four jobs
and quit three of them?® She is not eligible to receive
unenpl oynent benefits because she quit her nost recent job, and
she has not received the $500 per nonth of spousal mmintenance
that she is entitled to since August 2008.

In June 2009 M. Thonmas hel ped petitioner buy a car by
cosigning the sale contract. Because petitioner cannot afford
t he $536 nonthly car paynent, M. Thomas | ends her the npbney each
nont h.

M. Thomas estimates that petitioner owes himover
$10, 000. ' They deci ded that she would begin to repay the debt
once she finds enploynent and is able to afford making the
paynents.?® Petitioner also owes her divorce attorney $800.

OPI NI ON

In general, a spouse who files a joint Federal incone tax
returnis jointly and severally liable for the entire tax
liability. Sec. 6013(d)(3). However, a spouse may be relieved
fromjoint and several liability under section 6015(f) if: (1)
Taking into account all the facts and circunstances, it woul d be

inequitable to hold her liable for any unpaid tax; and (2) relief

8 Petitioner’s nost recent job paid her $10 per hour.

19 Ppetitioner keeps track of the anmbunt she owes M. Thomas
but did not have the current figures wth her at trial.

20 1n the neantinme petitioner has sold her jewelry in an
attenpt to pay down her debt to M. Thonas.
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is not available to the spouse under section 6015(b) or (c). The
Comm ssi oner has published revenue procedures listing the factors
t he Comm ssioner normally considers in determ ning whet her
section 6015(f) relief should be granted. See Rev. Proc. 2003-
61, 2003-2 C. B. 296, superseding Rev. Proc. 2000-15, 2000-1 C. B
447,

In determ ning whether petitioner is entitled to section
6015(f) relief we apply a de novo standard of review as well as a

de novo scope of review. See Porter v. Conmm ssioner, 132 T.C.

203 (2009); Porter v. Conm ssioner, 130 T.C. 115 (2008).

Petitioner bears the burden of proving that she is entitled to

relief. See Rule 142(a); At v. Conmm ssioner, 119 T.C 306, 311

(2002), affd. 101 Fed. Appx. 34 (6th Cr. 2004).

A. Threshold Conditions for Granting Reli ef

In order for the Comm ssioner to determ ne that a taxpayer
is eligible for section 6015(f) relief, the requesting spouse
must satisfy the followng threshold conditions: (1) She filed a
joint return for the taxable year for which she seeks relief; (2)
relief is not available to her under section 6015(b) or (c); (3)
no assets were transferred between the spouses as part of a
fraudul ent schenme by the spouses; (4) the nonrequesting spouse
did not transfer disqualified assets to her; (5) she did not file

or fail to file the returns with fraudulent intent; and (6) with
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enuner at ed exceptions,? the income tax liability fromwhich she
seeks relief is attributable to an item of the nonrequesting

spouse. > Rev. Proc. 2003-61, sec. 4.01, 2003-2 C.B. at 297-298.

2l The rel evant exception for our purposes states:

| f the requesting spouse establishes that * * * she was
the victimof abuse prior to the tinme the return was
signed, and that, as a result of the prior abuse, the
requesti ng spouse did not challenge the treatnent of
any itens on the return for fear of the nonrequesting
spouse’s retaliation, the Service wll consider
granting equitable relief although the * * *

under paynment nmay be attributable in part or in full

to an item of the requesting spouse.

Rev. Proc. 2003-61, sec. 4.01(7)(d), 2003-2 C. B. 296, 298.

22 Rev. Proc. 2003-61, sec. 4.01, 2003-2 C.B. at 297-298,
also lists a seventh threshold condition: “The requesting spouse
applies for relief no later than two years after the date of the
Service's first collection activity * * * with respect to the
requesting spouse.” W held in Lantz v. Conm ssioner, 132 T.C
131 (2009), revd. 607 F.3d 479 (7th Gr. 2010), that the 2-year
l[imtation inposed by sec. 1.6015-5(b)(1), Incone Tax Regs., and
restated in Rev. Proc. 2003-61, sec. 4.01, is an invalid
interpretation of sec. 6015(f). In Hall v. Conm ssioner, 135
T.C. __ (2010), we decided to adhere to our holding in Lantz in
cases appealable in jurisdictions other than the Seventh Crcuit.
In the present case, which is appealable to the Court of Appeals
for the Ninth Crcuit, we continue to hold that the 2-year
limtation inposed by sec. 1.6015-5(b)(1), Income Tax Regs., is
an invalid interpretation of sec. 6015(f) and therefore need not
deci de whet her petitioner brought her claimfor relief wwthin 2
years of the first collection activity. See Hall v.
Conm ssi oner, supra; Lantz v. Comm ssioner, supra; Golsen v.

Comm ssioner, 54 T.C. 742 (1970), affd. 445 F.2d 985 (10th G r
1971).

We note that it would have been inpossible for petitioner to
have been made aware of any collection activity relating to the
1999 unpaid tax liability before her April 2007 phone call to the
IRS. M. Stephenson prevented petitioner from accessing the nai
and t hreatened her when she asked questions about their finances.

(continued. . .)
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Respondent concedes that conditions (1), (2), (3), (4), and
(5) are nmet. As to condition (6), we presune on the basis of
petitioner’s testinony that a small portion of the tax liability
is attributable to income she earned.?® W find, however, that
t he abuse exception in Rev. Proc. 2003-61, sec. 4.01(7)(d),
applies. See supra note 21. M. Stephenson abused petitioner
t hroughout their marriage, and she did not question or disobey
himfor fear of abuse. If we find that petitioner is entitled to
relief on the basis of these circunstances, it would be
inequitable to hold her Iiable for the anount of the tax
l[iability attributable to the inconme she earned.

Accordingly, we find that petitioner has nmet the threshold
criteria for relief as to the entire tax liability.

B. Circunstances Under Which Relief Is Odinarily G anted

Wien the threshold conditions have been nmet, the
Comm ssioner will ordinarily grant relief froman underpaynent of
tax if the requesting spouse neets the requirenents set forth
under Rev. Proc. 2003-61, sec. 4.02, 2003-2 C.B. at 298. To
qualify for relief under Rev. Proc. 2003-61, sec. 4.02, the

follow ng el ements nust be satisfied: (1) On the date of the

22(. .. continued)
It was only after petitioner left M. Stephenson and called the
| RS that she becane aware of the unpaid tax liability.

28 Respondent concedes that a great mpjority of the tax
liability is attributable to inconme earned by M. Stephenson and
that condition (6) is nmet as to that anount.
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request for relief the requesting spouse is no |longer married to,
or is legally separated from the nonrequesting spouse, or has
not been a nenber of the sane household as the nonrequesting
spouse at any tine during the 12-nonth period ending on the date
of the request for relief; (2) on the date the requesting spouse
signed the return she had no know edge or reason to know that
t he nonrequesting spouse would not pay the incone tax liability;
and (3) the requesting spouse wll suffer economc hardship if
relief is not granted.

When petitioner filed her request for relief on January 11,
2008, she was still married to M. Stephenson; and they were not
| egal |y separated although she had noved out in February 2007.
Addi tionally, since petitioner and M. Stephenson were nenbers of
t he same household until February 2007, they were nenbers of the
sanme househol d during the 12-nonth period preceding the date she
filed for relief. Thus, petitioner is not entitled to relief
under the criteria set forth in Rev. Proc. 2003-61, sec. 4.02.

C. Factors Used To Determ ne Whether Relief WIl Be G anted

Where a requesting spouse neets the threshold conditions but
fails to qualify for relief under Rev. Proc. 2003-61, sec. 4.02,
a determnation to grant relief may neverthel ess be made under
the criteria set forth in Rev. Proc. 2003-61, sec. 4.03, 2003-2
C.B. at 298-299. Rev. Proc. 2003-61, sec. 4.03, provides a

nonexclusive list of factors the Comm ssioner will consider in
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maki ng that determnation: (1) Whether the requesting spouse is
separated or divorced fromthe nonrequesting spouse (narital
status factor); (2) whether the requesting spouse woul d suffer
econom ¢ hardship if not granted relief (econom c hardship
factor); (3) whether, at the tinme she signed the joint return,
the requesti ng spouse knew or had reason to know that the
nonr equesti ng spouse would not pay the incone tax liability
(know edge factor); (4) whether the nonrequesting spouse has a
| egal obligation to pay the outstanding tax liability pursuant to
a divorce decree or agreenent (legal obligation factor); (5)
whet her the requesting spouse received a significant benefit from
the unpaid incone tax liability (significant benefit factor); and
(6) whether the requesting spouse has made a good faith effort to
conply with tax laws for the taxable years follow ng the taxable
year to which the request for such relief relates (conpliance
factor).

The Comm ssioner nay consider two other factors that, if
present in a case, will weigh in favor of granting relief: (1)
Whet her the nonrequesting spouse abused the requesting spouse
(abuse factor); and (2) whether the requesting spouse was in poor
mental or physical health at the tinme she signed the return or
at the time she requested relief (nmental or physical health
factor). 1d. sec. 4.03(2)(b), 2003-2 C.B. at 299. The absence

of either factor will not weigh against granting relief. 1d.
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I n maki ng our determ nation under section 6015(f), we shall
consider the factors set forth in Rev. Proc. 2003-61, sec. 4.03,
and any other relevant factors. No single factor is to be
determ native in any particular case, and all factors are to be

consi dered and wei ghed appropriately. See Haigh v. Conm ssioner,

T.C. Meno. 2009-140.

1. Marital Status

Consi deration is given as to whether the requesting spouse
is separated (whether legally separated or living apart) or
di vorced fromthe nonrequesting spouse. Rev. Proc. 2003-61, sec.
4.03(2)(a)(i), 2003-2 C.B. at 298. Petitioner separated from M.
St ephenson on February 23, 2007, and they were divorced on June
5, 2008. Accordingly, this factor weighs in favor of granting
relief.

2. Econom ¢ Har dship

A requesting spouse suffers econom c hardship if paying the
tax liability would prevent her from payi ng her reasonabl e basic

living expenses.? Sec. 301.6343-1(b)(4)(i), Proced. & Adni n.

24 |In determ ning a reasonable ambunt for basic |iving
expenses, the Conm ssioner shall consider information provided by
t he taxpayer, including: (1) The taxpayer’s age, enploynent
status and history, ability to earn, nunber of dependents, and
status as a dependent; (2) the anobunt reasonably necessary for
food, clothing, housing, utilities, medical expenses,
transportation, child support, and other necessities; (3) the
cost of living in the geographical area in which the taxpayer
lives; (4) the anobunt of property available to pay the taxpayer’s
expenses; (5) any extraordi nary expenses, including educational

(continued. . .)
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Regs.; Rev. Proc. 2003-61, sec. 4.02(1)(c), 4.03(2)(a)(ii),
2003-2 C. B. at 298. Respondent contends that petitioner failed
to show that she would suffer econom c hardship if not granted
relief. W disagree.

Petitioner currently cannot afford to pay her basic living
expenses. She is unenployed and not receiving the $500 per nonth
of spousal nmaintenance that she is entitled to. Her only asset
is her car, which she is currently paying off with noney borrowed
from M. Thomas, and she owes noney to her divorce attorney and
M. Thonas.

Respondent argues that we should not consider petitioner’s
current enploynent status in making our determ nation. He
reasons that petitioner’s unenploynent is of her own volition and
t hat her past job experience shows that she can find work if
necessary. Wile we understand respondent’s position, we believe
that requiring petitioner, who has no assets and whose nost
recent job paid her $10 per hour, to pay a tax liability of nore

t han $66, 0002 woul d cause her econom c hardshi p.

24(...continued)
expenses; and (6) any other factor that the taxpayer clainms bears
on econom ¢ hardship and brings to the Conmm ssioner’s attention.
Sec. 301.6343-1(b)(4)(i1), Proced. & Adm n. Regs.

% As of Oct. 9, 2007, the unpaid tax liability was
$66, 129. 21. The current amount of the unpaid liability is
substantially higher on account of nore than 3 years of accrued
i nterest.



- 17 -

Accordingly, the econom c hardship factor weighs in favor of
granting relief.

3. Know edge

Athird factor is whether the requesting spouse knew or had
reason to know that the nonrequesting spouse would not pay the
tax liability. |In making the determ nation whether the
requesti ng spouse had reason to know, consideration is given to,
anong other things: (1) The requesting spouse’s |evel of
education; (2) the requesting spouse’ s degree of involvenent in
the activity generating the incone tax liability; (3) the
requesti ng spouse’s involvenent in business and househol d
financial matters; (4) the requesting spouse’s business or
financial expertise; and (5) any lavish or unusual expenditures
conpared with past spending levels. Rev. Proc. 2003-61, sec.
4.03(2)(a)(ii1)(C, 2003-2 C.B. at 298. The presence of abuse by
t he nonrequesting spouse may nitigate the requesting spouse’s
know edge or reason to know that the nonrequesting spouse woul d
not pay the tax liability. 1d. sec. 4.03(2)(b)(i), 2003-2 C.B
at 299.

We believe that petitioner did not know or have reason to
know that M. Stephenson would not pay the tax liability. M.
St ephenson controlled the couple’ s finances, and petitioner was
not all owed access to any financial docunents. M. Stephenson

did not discuss with petitioner the filing of the return or
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paynment of the tax owed. Finally, M. Stephenson earned a
substantial incone in 1999 from which he had adequate funds to

pay the tax owed. See Levy v. Conmm ssioner, T.C Meno. 2005-92

(finding the nonrequesting spouse’s substantial earnings to be an
inportant factor in holding that the requesting spouse did not
have know edge or reason to know that the tax liability would not
be paid).

Additionally, the factors stated in Rev. Proc. 2003-61, sec.
4.03(2)(a)(ii1)(C, favor granting relief: (1) Petitioner never
graduated from high school and failed the GED test three tines;
(2) her involvenment in the activities generating the incone tax
l[tability was extrenely limted; (3) she had no involvenent in
busi ness and househol d financial matters and |imted business or
financi al expertise; and (4) any expenditures were commensurate
with M. Stephenson’s incone.

Respondent cites Hayman v. Conmm ssioner, 992 F.2d 1256 (2d

Cr. 1993), affg. T.C. Meno. 1992-228, for the proposition that
petitioner’s signature gave her constructive know edge of the
information on the return and therefore reason to know that the
tax liability would not be paid. |In Hayman the Court of Appeal s
for the Second Crcuit dealt with whether the requesting spouse,
who signed the returns but did not review them had constructive
know edge of the suspiciously |arge deductions. [d. at 1262. 1In

hol di ng that she did, the Court of Appeals stated that awareness
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of such | arge deductions gave the requesting spouse reason to

know of the possibility of an understatenent of tax liability.

| d.
We believe that respondent’s reliance on Haynman is
m splaced. 1In a deficiency case such as Hayman the question is

whet her the requesting spouse knew or had reason to know of the
itemgiving rise to the deficiency. 1In the matter presently
before the Court the question is not whether petitioner was aware
of the existing tax liability at the tinme she signed the return
but whet her she knew or had reason to know at the tine she signed
the return that M. Stephenson would not pay the tax liability.
Respondent al so argues that petitioner, because she earned
taxabl e inconme in 1999, had a duty to inquire into whether M.
St ephenson reported petitioner’s inconme on the return and paid
the appropriate taxes. Respondent contends that petitioner’s
failure to satisfy her duty to inquire is enough for the Court to
hold that she knew or had reason to know that M. Stephenson
woul d not pay the tax liability.

Respondent relies on Feldman v. Conmm ssioner, T.C Meno.

2003-201, affd. 152 Fed. Appx. 622 (9th G r. 2005).2% |n Feldman

t he nonrequesting spouse handled the famly’s finances and

26 Respondent al so cites Mtsko v. Commi ssioner, T.C. Meno.
2006- 17, for support, but we stated in Mtsko that the requesting
spouse’s duty to inquire was triggered after he becane aware that
previ ous returns were being audited.
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m srepresented to the requesting spouse the famly’ s financi al
situation. Wen the requesting spouse, a | awer earning $16, 000
per week, attenpted to pay the outstanding tax liability, his
check was presented to the bank against insufficient funds. W
held that at the tinme the joint return was filed the requesting
spouse had constructive know edge that the outstanding tax
liability would not be paid because a reasonabl e person in the
requesti ng spouse’s position would have inquired into his
financial situation after receiving the bank statenents fromthe
nonr equesti ng spouse that “refl ected obvious inconsistencies, and
had dates printed in an irregular form” |d.

Unli ke the requesting spouse in Feldman, petitioner had no
apparent reason to doubt M. Stephenson’s ability to pay the tax
litability and no bl atant factual inconsistencies to investigate.

We al so note that requiring petitioner to inquire into
whet her M. Stephenson reported on the return the inconme she
earned could have put her at risk of abuse. Petitioner’s efforts
to becone nore informed of what she was signing and questions
about their finances in general resulted in threats of violence
or verbal abuse from M. Stephenson.

Accordingly, we hold that at the tine petitioner signed the
joint return she had no know edge or reason to know that M.

St ephenson woul d not pay the tax liability, and the know edge

factor weighs in favor of granting relief.



4. Legal Obligation

M. Stephenson is legally obligated to pay the outstanding
tax liability pursuant to the divorce decree. This weighs in
favor of granting relief unless, as respondent argues, petitioner
knew or had reason to know at the tinme the divorce decree was
entered into that M. Stephenson would not pay the incone tax
liability. See Rev. Proc. 2003-61, sec. 4.03(2)(a)(iv), 2003-2
C.B. at 298.

Respondent contends that petitioner knew or should have
known at the tinme the divorce decree was entered into that M.

St ephenson woul d not pay the 1999 tax liability because before
that date petitioner and respondent discussed M. Stephenson’s
failure to pay the 1999 tax liability and file a joint incone tax
return for 2005. W disagree.

We do not believe that petitioner’s awareness of M.
Stephenson’s failure to pay the tax liability in April 2007 (as
opposed to when the divorce decree was finalized) gave her reason
to know that he would not pay the tax liability at the tine the
di vorce decree was finalized.

We al so disagree with respondent that petitioner’s know edge
of M. Stephenson’s failure to file a joint inconme tax return for
2005 gave her knowl edge or reason to know that M. Stephenson
woul d not pay the unpaid tax liability required by the divorce

decree. See Levy v. Comm ssioner, T.C Meno. 2005-92 (finding
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t hat requesting spouse did not know or have reason to know t hat
nonr equesti ng spouse would not conply with his |legal obligation
to pay unpaid tax liability despite history of nonconpliance by
nonr equesti ng spouse). The divorce decree was the product of
arm s-1ength negotiati ons between petitioner and M. Stephenson,
each of whom was represented by an attorney.

Accordingly, we hold that the | egal obligation factor weighs
in favor of granting relief.

5. Si gni ficant Benefit

A fifth factor is whether the requesting spouse received a
significant benefit (beyond normal support) fromthe unpaid tax
liability. Rev. Proc. 2003-61, sec. 4.02(a)(v), 2003-2 C. B. at
299. “A significant benefit is any benefit in excess of nornma
support.” Sec. 1.6015-2(d), Inconme Tax Regs. “Normal” support

is measured by the parties’ circunstances. Estate of Krock v.

Conmm ssioner, 93 T.C. 672, 678 (1989).

Respondent contends that petitioner significantly benefited
fromthe unpaid tax liability in the formof the car she drove
and the highrise buildings and their anenities that she took
advantage of. In determi ning whether this constitutes
significant benefit (beyond normal support) we nust consider that
petitioner and M. Stephenson had net incone of al nmost $150, 000

in 1999 and M. Stephenson continued to be successful for a

nunber of years. See Bell v. Comm ssioner, T.C Menp. 1989-107
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(stating that net incone needs to be considered in determning
whet her expendi tures go beyond normal support).

M. Stephenson purchased the BMNVthat petitioner drove at
the height of his success. W do not believe that M.

St ephenson’ s purchase of the BMVand petitioner’s driving of it
to and fromwork is a benefit to petitioner that goes beyond
normal support for a couple in their financial situation.
Moreover, the car was not a gift to petitioner or purchased in
her nane.

We al so do not believe that petitioner’s highrise living in
Dal |l as and San Diego anpbunts to a significant benefit fromthe
unpaid tax liability. M. Stephenson was successful, and renting
condom niuns for hinself and petitioner to live in does not
provi de petitioner wwth a benefit beyond normal support. The
fact that the condom niunms had a gym and/ or swi nm ng pool that
petitioner took advantage of does not change this result.

Accordingly, the significant benefit factor weighs in favor
of granting relief.

6. Conpliance

Respondent argues that the conpliance factor weighs against
granting relief because: (1) Petitioner and M. Stephenson’s
2004 joint income tax return contained a deficiency; (2)
petitioner failed to file a 2005 Federal incone tax return; and

(3) petitioner failed to tinely pay her 2006 Federal incone tax.
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We do not believe that the 2004 return’ s deficiency or the
failure to file a 2005 return shows that petitioner has not made
a good a faith effort to conply with the tax laws. M.

St ephenson controlled the couple’ s finances in those years just
as he did in 1999, and petitioner was subject to the sane type of
abuse. Additionally, the IRS granted petitioner innocent spouse
relief for 2004, and petitioner filed a 2005 tax return as soon
as she learned that M. Stephenson did not file a return for that
year.

Wth respect to the 2006 tax year, we believe that
petitioner made a good faith effort to tinely pay even though her
paynment was nmade after the due date. She tinely filed her 2006
return and believed that the IRS would send her a bill when the
paynment’s due date approached. The IRS did send petitioner a
bill, which she paid imediately; but it was sent after the due
date and her paynent was untinely. In this situation
petitioner’s failure to tinmely pay does not preclude her from
having nade a good faith effort to conply with the tax | aws.

Finally, since tax year 2007 petitioner’s conpliance has
been perfect. She tinely filed her 2007 Federal incone tax
return and tinely paid the tax owed. She also tinely filed her
2008 and 2009 Federal inconme tax returns and received refunds for

bot h years.
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Accordingly, the conpliance factor weighs in favor of
granting relief.

7. Abuse

Abuse by the nonrequesting spouse favors relief. Rev. Proc.
2003-61, sec. 4.03(2)(b)(i). Abuse need not be physical. The
Court has found that nental, enotional, and verbal abuse may
i ncapacitate a requesting spouse in the sanme way as physical

abuse. Ni hi ser v. Conmi ssioner, T.C. Menp. 2008-135. dains of

abuse require substantiation or specificity in allegations. See

id.; Knorr v. Commissioner, T.C Meno. 2004-212.

M. Stephenson abused petitioner throughout their marriage.
During trial petitioner provided specific exanples of abuse,
including a tinme when M. Stephenson threatened to kill her or
himself if she left himand tinmes when M. Stephenson threw itens
at her. M. Stephenson regularly humliated petitioner in front
of his famly and their friends and deneaned her when she asked
guestions. M. Thomas corroborated sone of petitioner’s
testinmony by credibly testifying that petitioner had bruises on
her body and told himthat she was in an abusive rel ationship.

Respondent argues that petitioner’s testinony is not
credi bl e because she did not docunent any of the abuse. W find
that petitioner credibly testified to specific allegations of
abuse that took place before she noved to San Di ego and believe

that M. Thomas’ testinony substantiates petitioner’s allegations
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of abuse that took place while she was living in San D ego. See

Drayer v. Conm ssioner, T.C Meno. 2010-257 (wei ghi ng abuse

factor in favor of granting relief despite requesting spouse’s
failure to docunent abuse).

Accordingly, the abuse factor weighs in favor of granting
relief.

8. Mental or Physical Health

There is no evidence that petitioner was in poor nmental or
physi cal health at any relevant tinme. Thus, this factor is
neutral .

D. Concl usi on

In summary, seven factors favor relief and one factor is
neutral. After weighing the testinony and evidence in this fact-
i ntensi ve case, we conclude that it is inequitable to hold
petitioner liable for the 1999 joint tax liability. Accordingly,
we relieve petitioner fromjoint tax liability for tax year 1999.

We have considered all argunents nmade in reaching our
deci sion and, to the extent not nentioned, we conclude that they
are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




